NOVA SCOTIA COURT OF APPEAL

Docket: CA 286568

Between:

C. R. Falkenham Backhoe Services Limited

Appellant
V.
P Nova Scotia Board of Inquiry under the Human Rights Act
’”fg“hﬂﬁ‘"i* nind the Nova Scotia Human Rights Commission and Lionel Gough
Respondent

ORDER FOR JUDGMENT
REASONS FOR JUDGMENT having been delivered this day by Saunders,
J.A.; MacDonald, C.J.N.S. and Oland, J.A. concurring;

ITIS ORDERED THAT the appeal is dismissed with costs to the respondent
in the amount of $2,000 exclusive of disbursements as taxed or agreed.

DATED at Halifax, Nova Scotia, this 25" day of April, 2008.
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Reasons for judgment;

[1] A corporate employer asks us to reduce the damages awarded to an
employee who fell victim to racist and discriminatory conduct in the workplace.
The company complains that the level of compensation does not reflect either a
correct application of the law, or a proper understanding of the evidence.

[2] Iseenoreason to intervene. For the reasons that follow I would dismiss the
appeal and affirm the decision and order of the Board of Inquiry.

[3] Before addressing the issues that arise in this appeal I will briefly introduce
the circumstances which led to this complaint and its subsequent proceedings.

Introduction

[4]  This is an appeal by C. R. Falkenham Backhoe Services Limited
(“Falkenham” or “the company”) from the decision and order of a Nova Scotia
Board of Inquiry (“the Board”) chaired by Ms. Cheryl Hodder appointed pursuant
to the Nova Scotia Human Rights Act, R.S.N.S., c. 214, as amended.

[5]  The appeal centres on two specific complaints, both relating to the damages
awarded by the Board. First, the appellant says the Board erred in law in awarding
$8,000 in general damages plus interest at 2.5% from the time of the complaint to
August 21, 2007, being the date of the decision. The appellant argues that the
amount of general damages is excessive and is contrary to the legal principles
which apply to such awards.

[6]  Second, the appellant says the Board erred in law in awarding damages
totalling $15,300 as compensation for 20 weeks lost wages for the period from
August 16, 2004 to December 24, 2004. It is said that the award under this head
of damage ought to have been limited to seven weeks, which was the period of
time for which the complainant’s attending physician had recommended taking a
leave of absence.

[71 I will now consider the material background to this dispute.
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Background

[8]  Falkenham is a small family run construction business which specializes in
site excavation, underground tank work, septic system work and concrete
sidewalks and curbs. It has been in business for approximately 25 years.

[9] Lionel Gough is an African-Canadian who was employed at Falkenham for
more than & years starting in 1996. His duties included masonry, construction and
general labour around various work sites.

[10] He was paid $17 per hour. He was employed on a seasonal basis. This
generally entailed full time work during the warmer months and as available
during the cold season.

[11] Mr. Gough did not return to work for employment related purposes after
July 28, 2004. He sought medical attention for the adverse effects to his health
and well being from what he described as a racist work environment.

[12] In November 2004 Mr. Gough filed a complaint with the Nova Scotia
Human Rights Commission alleging that he had been subject to discrimination on
the basis of race during his employment with Falkenham.

[13] In his complaint Mr. Gough alleged several instances of discrimination
which could be said to fall into three general categories:

a)  uftering various racial slurs;

b)  being denied training opportunities and promotions due to his race;
and

¢)  being forced to complete dangerous work not expected of others
because of his race.

[14] Mr. Gough’s complaint was the subject of a Board of Inquiry appointed
pursuant to the Human Rights Act. The hearing lasted four days commencing on
June 13, 2007. Nine witnesses testified.




Page: 4
[15] On August 21, 2007 the Board released a written decision.

[16] It is from that decision and order confirming it that Falkenham now appeals.

Issues

[17] The various grounds and arguments raised by the appellant may be reduced
to four principal issues:

1. What is the appropriate standard of review in this case?
2. Did the Board of Inquiry err in failing to provide adequate reasons?

3. Did the Board of Inquiry err in assessing $8,000.00 in general
damages?

4. Did the Board of Inquiry err in assessing $15,300.00 in special
damages for lost wages?

[18] I will turn now to a consideration of each of these issues.

Analysis

#1 Standard of Review

[19] InNova Scotia Construction Safety Association v. Nova Scotia Human
Rights Commission, 2006 NSCA 63, this Court considered the appropriate
standard of review in matters involving complaints launched pursuant to the
Human Rights Act. We observed:

[50]  Accordingly, different aspects of the Board's decision in this case will be
subject to different standards of review. If the nature of the problem is a strict
matter of law, or statutory interpretation, the standard of review will be one of
correctness. If, on the other hand, the issue arises as a result of the Board's
findings of fact, I will apply a standard of review of reasonableness. If the issue
triggers a question of mixed fact and law, my analysis will call for greater
deference if the question is fact-intensive, and less deference if it is law-intensive.
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Finally, if the issue concerns the Board's application of law to its findings of fact, 1
will apply a reasonableness standard of review. (Authorities omitted)

[20] The Supreme Court of Canada has very recently reconsidered the approach
to be taken in judicial review of decisions of administrative tribunals in Dunsmuir
v. New Brunswick, 2008 SCC 9. In this seminal judgment the Court reduces the
standards of review to correctness and reasonableness, while offering concise and
practical definitions of these standards. The Court rejected the traditional model
which to that point had prescribed three levels or criteria for judicial review:
patent unreasonableness, reasonableness simpliciter and correciness as being “too
difficult to apply to justify its retention”, and instituted in its place a “revised
system” which we are now to refer to as the “standard of review analysis.”

[21] Undertaking this review requires a contextual analysis. As the Court
observed:

64  The analysis must be contextual. As mentioned above, it is dependent on the
application of a number of relevant factors, including: (1) the presence or absence
of a privative clause; (2) the purpose of the tribunal as determined by
interpretation of enabling legislation; (3) the nature of the question at issue, and,
(4) the expertise of the tribunal. In many cases, it will not be necessary to consider
all of the factors, as some of them may be determinative in the application of the
reasonableness standard in a specific case.

[22] The Court provided a working definition for “reasonableness™ at 9 47:

47 ... Tribunals have a margin of appreciation within the range of acceptable
and rational solutions. A court conducting a review for reasonableness inquires
into the qualities that make a decision reasonable, referring both to the process of
articulating the reasons and to outcomes. In judicial review, reasonableness is
concerned mostly with the existence of justification, transparency and
intelligibility within the decision-making process. But it is also concerned with
whether the decision falls within a range of possible, acceptable outcomes which
are defensible in respect of the facts and law.

[231 The Court went on to define “correctness” as:

50 ... When applying the correctness standard, a reviewing court will not show
deference to the decision maker's reasoning process; it will rather undertake its
own analysis of the question. The analysis will bring the court to decide whether it
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agrees with the determination of the decision maker; if not, the court will
substitute its own view and provide the correct answer. From the outset, the court
must ask whether the tribunal's decision was correct.

[24] As the Court explained in Dunsmuir, an exhaustive review is not required
in every case in order to decide the appropriate standard of review. Existing
jurisprudence may be helpful in characterizing the nature of the question under
scrutiny and which of the two standards ought to be applied when subjecting it to
the necessary review analysis.

[25] In my respectful view the Court’s directives in Dunsmuir completely
support the analysis we undertook in Nova Scotia Construction Safety
Association, supra, and which I have described in 4 19, supra. Accordingly, there
1s no need for me to repeat the kind of analysis we applied in that case and which
may be properly invoked again here.

[26] Inrespect of the matters before the Board of Inquiry appointed to consider
Mr. Gough’s complaint, if the nature of the problem being considered by the
Board was strictly a matter of law, the required analysis will attract a standard of
correctness. On the other hand, if the issue arises as a result of the Board’s
findings of fact, or inferences drawn from those facts, we will recognize the
appropriate deference and margin of appreciation that is to be accorded such
decisions and will apply a standard of reasonableness in our review.

#2  Sufficiency of Reasons

[27] Here the appellant argues that the Board erred in failing to provide adequate
reasons to support her award of damages to the complainant. In particular, the
appellant says the Board failed to give adequate explanation in her reasons
concerning “the extent of the effect of the discrimination on the complainant in
light of the pre-existing injuries”; failed to properly address Mr. Gough’s ability to
work after leaving the appellant’s employ; and failed to specify the racist or
discriminatory conduct which formed the basis of the compensation awards.

[28] In this, the appellant’s complaint seems to combine two discrete allegations:
first, that the reasons for judgment are so inadequate as to constitute an error in
law; and second, that the Board misapprehended or overlooked important evidence
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in arriving at her decision. In my respectful view there is no merit to either
assertion.

[29] Error said to have been occasioned by misapprehending or forgetting
important evidence, or failing to provide adequate reasons, would usually be
classified as errors of law which, in a case such as this, ought to be analysed on a
standard of correctness. That is the criterion I will apply to their consideration
here.

[30] A judge is not obliged to mention every piece of evidence which he or she
considered and may have chosen to accept or reject in disposing of the matters in
dispute. Here, in an articulate and comprehensive decision the Board carefully
reviewed the material evidence in a way which can leave no doubt as to either her
appreciation of the issues, or the line of reasoning she applied in coming to the
result. T am not persuaded that she missed, or misunderstood the evidence.

[31] With respect to the alleged insufficiency of the Board’s reasons, counsel cite
R. v. Sheppard, [2002] S.C.J. No. 30. As that decision makes clear, the
requirement for reasons in any particular case is tied to their purpose, and the
purpose varies with the context. That case arose of course as a Crown appeal from
a majority decision of the Newfoundland and Labrador Court of Appeal which had
set aside the conviction and ordered a new trial based on the absence of adequate
reasons, In writing for a unanimous court dismissing the appeal Binnie, J. noted
at § 19 what he described as the:

... significant differences between the criminal courts and administrative
tribunals, Each adjudicative setting drives its own requirements. If the context is
different, the rules may not necessarily be the same . . .

[32] Nevertheless, since the Court filed its judgment in Sheppard six years ago,
the propositions therein contained have been applied in a host of cases covering a
broad spectrum of subjects ranging from immigration to divorce to probate, from
actions for wrongful dismissal to claims of bodily injury and breach of fiduciary
obligations. Here we are concerned with the reasonableness of the Board’s
findings and awards of damages based on the evidentiary record. A protest that
the Board’s reasons are inadequate does not invoke a discrete right of appeal.
Rather, the complaint as to an absence or paucity of reasons entails a functional
inquiry: is it possible to undertake an informed, principled and valid review for







